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Assam Schedule VII: Form No. 132 

HIGH COURT FORM NO. (J) 2. 

HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 

Present: Nabajit Bhatta. AJS. MA, LL.B. 

                     Civil Judge, Tezpur, Sonitpur 

30th  Day of June, 2020 

TITLE SUIT NO. 42/2017 

Sri Bijoy Swargiary 

S/o Sri Dulal Swargiary  

Vill: Batabari 

Mouza- Goroimari 

PS- Tezpur 

Dist –Sonitpur, Assam 

Presently residing at –  

Village – Solagaon 

Mouza- Goroimari 

PS- Tezpur 

Dist –Sonitpur, Assam 

         -- Plaintiff       

-Vs.- 

(1)  Smt. Nirmali Baruah   

  W/o – Late Premananda Baruah 

(2)  Sri Ankumoni Baruah (minor)  

  S/o – Late Premananda Baruah 

(3)  Smt. Alpana Baruah (minor)  

  D/o – Late Premananda Baruah 

( Defendant Nos.2 and 3 being minors are represented by defendant No.1, the 

mother, as natural guardian and next friend). 
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Vill: Niz Goroimari 

Mouza- Goroimari 

PS- Tezpur 

Dist –Sonitpur, Assam. 

 

(4)  Sri Dharma Kanta Baruah 

(5)  Smt. Tarulata Baruah 

(6)  Smt. Binapani Baruah  

(7)  Smt. Kusum Baruah  

           ----- Defendants 

“This is suit for specific performance of contract and 

for permanent prohibitory injunction and finally the 

suit came up for hearing on 22/06/2020. 

 

       Ld. Advocate appeared for the plaintiff           : - Mr. P. C. Sarma, Advocate 

       Ld. Advocate appeared on behalf of defendants: -Mr. K. Sarmah, Advocate. 

     JUDGMENT AND ORDER 

1. Plaintiff’s case:  That Late Uma Kanta Baruah was owner, title holder and 

possessor of land measuring 18 bighas 3 kathas 16 lessas under dag no.39, 

41,42,44,54,55,57,63,64 and 65 covered by periodic patta No.5 situated at village 

– Niz Goroimari, Mouza- Goroimari, Revenue Circle –Charduar, District– Sonitpur, 

Assam till the date of his death. After the death of Uma Kanta Baruah, his six 

numbers of class I legal heirs inherited the said property and got 1/6th of equal 

share of the said land measuring 3 bighas 1 Katha 2.7 Lessas. That after the death 

of Uma Kanta Baruah, the defendants being the class I heirs of Late Premananda 

Baruah became the owners, title holders and possessors of the land left by Late 

Premananda Baruah by virtue of inheritance.  

2. That after the death of Premananda Baruah, the defendant No.1 was willing to sell 

land measuring 1 Katha 10 Lessas which is not the share of her minor children but 

her own share at the time of her urgent need of money at a consideration amount 

of Rs.3,75,000/- and the plaintiff also agreed to purchase the said land from the 
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defendant no.1 at the said consideration amount of Rs.3,75,000/-. Accordingly, an 

agreement for sale of land was executed between the plaintiff and the defendant 

no.1 on 18-06-2013 in presence of Notary Public,Tezpur bearing Sl No.6942/2013 

and on that day an amount of Rs.50,000/- was paid as advance out of total 

consideration amount of Rs.3,75,000/-. Thereafter, another amount of 

Rs.2,55,000/- was paid by the plaintiff to the defendant no.1 by executing another 

Deed of Agreement for sale of land between the plaintiff and the defendant no.1 

on 09-10-2014 in presence of Notary Public Tezpur. Accordingly the plaintiff paid 

total amount of Rs.3,05,000/- as advance out of total consideration amount of 

Rs.3,75,000/-. That it is also written in the said Deed of agreement for sale of land 

dated 09-10-2014 that the required permission for sale of land would be obtained 

by the defendant no.1 from the authority concern without making any delay and 

after obtaining the permission the Sale Deed in favour of the plaintiff would be 

executed by the defendant no.1 by receiving the balance amount of Rs.70,000/-.  

3.  That the plaintiff is an employee in the Department of Defence, Government of 

India and has to serve in various States of India since the date of his appointment. 

However, plaintiff has got opportunity to come to his home at least once in a year 

for about 20 days to 1 month. Therefore, the responsibility of obtaining permission 

for sale of land was taken by the defendant no.1 herself as she is serving as a 

Gaonburah. In absence of the plaintiff, the defendant no.1 was insisted frequently 

by Smt. Rumi Swargiary the wife of the plaintiff to execute and register the sale 

deed in favour of the plaintiff as soon as possible and at every time the defendant 

no.1 assured to register the sale deed within a short period. That in the month of 

May, 2015 the plaintiff came to his home on leave for 20 days and made demand 

to the defendant no.1 to register the sale deed in favour of the plaintiff by 

accepting the balance amount of Rs.70,000/- during the period of his leave. Then 

the defendant no.1 was compelled to express that she did not take any effort to 

obtain the sale and purchase permission from the authority concern. Thereafter, 

the defendant no.1 executed an affidavit on 08-05-2015 stating that the 

possession of the land to be sold to the plaintiff would be handed over to the 

plaintiff and his wife for construction of the residential house on the said land to 

be sold to the plaintiff.  
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4. That on 12-05-2015 while the plaintiff went to take possession of the aid land with 

a view to construct a residential house on the said suit land, but the plaintiff was 

requested not to construct any house thereon as she was going to register the 

sale deed in favour of the plaintiff within six months, hence, the plaintiff abstained 

himself from taking possession of the said land believing the assurance of the 

defendant no.1. After completion of six months the wife of plaintiff enquired in the 

office of the Charduar Revenue Circle about filing application for sale permission 

was filed in the name of defendant no.1. Thereafter, on 14-11-2015 the wife of 

the plaintiff approached the defendant no.1 to register the sale deed in favour of 

her husband as they were ever ready to pay the balance amount of Rs.70,000/- at 

the time of execution and registration of the sale deed. The defendant no.1 again 

took another time of six months to obtain permission and to register the sale 

deed.  

5. That in the 3rd week of September, 2017 the plaintiff came to his native place on 

leave and approached the defendant no.1 on 24-09-2017 the plaintiff made 

demand before the defendant no.1 to register the sale deed of the suit land 

positively within the 1st week of October / 2017 as he has to go to his place of 

service in the last week of October, 2017. Surprisingly, the defendant no.1 

demanded more amount as cost of the land from the plaintiff, saying that the 

price of the land has been increased day by day and she is not able to register the 

sale deed on the amount fixed earlier. Such type of illegal unlawful demand is 

contrary to the law and equity. Hence, the plaintiff is compelled to institute this 

suit against the defendants for specific performance of contract.  

6.  That the contract entered into between the plaintiff and defendant no.1 is a 

concluded contract and the plaintiff was ever ready to perform his part of contract 

for payment of the balance amount of Rs.70,000/- payable at the time of 

registration of the sale deed. The defendant no.1 being the Charkari Gaonburah 

wilfully and deliberately failed to perform her part of contract again and again.  

7.  So, the plaintiff has filed the suit against the defendants for a decree directing the 

defendants to execute and register the sale deed in favour of the plaintiff in 

respect of the suit land and for permanent prohibitory injunction. 
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8. The Defendant’s Case: The defendant no.1, 2 & 3 appeared and contested the 

suit by filing the written statement. The defendants no.4 to 7 failed to appear in 

the suit and case was proceeded ex-parte against them. In the written statement 

the defendant no.1, 2 & 3 categorically deny claims of the plaintiff and pleaded 

that the suit was never sole possession of the defendant no.1 and the suit land is 

the joint property of her and other heirs. That Lt. Premananda Baruah had never 

been the absolute owner of any land left by Lt. Umakanta Baruah and such all 

those averments are denied by the answering defendants. The defendant no.1 to 

3 have further stated that the defendant no.1 entered into an agreement with the 

plaintiff for sale of a plot of land measuring 1 katha 10 lessas but without consent 

of the other co-sharers. It was also not true that the plaintiff paid to the defendant 

no.1 an amount of Rs.3.05,000/- in advance. The plaintiff had taken signature of 

the defendant no.1 on some stamp papers with the promise to pay money to the 

defendant no.1 but the plaintiff never paid to the defendant no.1 the money he 

had promised.  Hence, they pray for dismissal of the suit. 

9. Upon the pleading of the parties the following issues are framed by my 

predecessor in office. 

1. Whether there is any cause of action for the suit ?  

2. Whether the suit is bad for non-joinder of necessary parties, same being, the 

other co-pattadars of the suit land ?  

3. Whether the defendant No.1 required consent of other co-pattadars to enter 

into an agreement for sale of the suit land with the plaintiff ? 

4. Whether the defendant No.1 received an advance balance consideration of 

Rs.3,05,000/- from the plaintiff ?  

5. Whether the defendants legally bound to execute the sale deed ?    

6. Whether the plaintiff is entitled to the decree, as prayed ? 

7. To what other relief relief (s) the parties are entitled to ?  

10. In the instant suit the plaintiff has failed to adduce evidence.  The defendant 

no.1,2 & 3 have also failed to adduce any evidence. 
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11.  I have heard argument advanced by the learned counsel for plaintiff.  

12. The learned counsel for the defendant no.1, 2 & 3 has not advanced any 

argument. 

13. DISCUSSIONS, DECISIONS, AND REASONS THEREOF: 

14.  Now let me discuss the materials on record and try to arrive at a definite finding 

as regards the issues in this suit. In this case the plaintiff has failed to produce any 

witness to prove his case. O.XVII R.2 provides that on the day fixed for hearing of 

the suit or on any other day to which the hearing is adjourned, the party having 

the right to begin shall state his case and produce his evidence in support of the 

issues which he is bound to prove. But, the plaintiff has failed to adduce evidence 

to prove his case. The plaintiff could not testify the averment of the plaint by 

adducing evidence. In spite of giving several chances by the court to the plaintiff 

for adducing evidence but the plaintiff failed to do so.  So, there is no question to 

discuss all the issues separately. Accordingly, I reluctant to issue wise discussion 

and discussed as a whole. 

15.  In the pleading there was some averment that there was a cause of action in the 

suit but the plaintiff could not adduce his evidence to prove that there was a cause 

of action in the suit. So, the plaintiff was unable to show that there was a cause of 

action in the suit. Regarding issue no.2 the defendant no.1, 2 & 3 already pleaded 

in the written statement that the suit is bad for non-joinder of necessary parties 

but the defendant no.1,2 & 3 had not adduced any evidence to prove their 

pleading. Similarly, the plaintiff has also failed to adduce evidence against the plea 

of the defendant no.1,2& 3. Regarding the issue no.3 whether the defendant No.1 

required consent of other co-pattadars to enter into an agreement for sale of the 

suit land with the plaintiff. The defendants no.1, 2 & 3 had pleaded in the written 

statement that the defendant No.1 required consent of other co-pattadars to enter 

into an agreement for sale of the suit land with the plaintiff but the plaintiff had 

failed to adduce any evidence against the plea of the defendant no.1, 2 & 3. 

Regarding the issue no.4 & 5 of the instant suit the plaintiff has not furnished 

evidence to support his stand. In the case on hand, the plaintiff though pleaded 

that the plaintiff agreed to purchase the said land from the defendant no.1 at the 

said consideration amount of Rs.3,75,000/- and accordingly, an agreement for sale 
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of land was executed between the plaintiff and the defendant no.1 on 18-06-2013 

in presence of Notary Public, Tezpur bearing Sl No.6942/2013 and on that day an 

amount of Rs.50,000/- was paid as advance out of total consideration amount of 

Rs.3,75,000/-. Thereafter, another amount of Rs.2,55,000/- was paid by the 

plaintiff to the defendant no.1 by executing another Deed of Agreement for sale of 

land between the plaintiff and the defendant no.1 on 09-10-2014 in presence of 

Notary Public Tezpur. Thus, the plaintiff paid total amount of Rs.3,05,000/- as 

advance out of total consideration amount of Rs.3,75,000/-but plaintiff failed to 

produce any oral and documentary evidence to prove the execution of the 

agreement of sale was done between both parties and he paid Rs.3,05.000/- as  

advance to the defendant no.1. 

16.  It is settled law that pleading is no evidence and plaintiff must prove his case by 

adducing cogent and reliable evidence. But in this case the plaintiff had failed to 

adduce evidence to prove his case. So, as per discussions above it is hold that the 

issues are not decided in his favour of the plaintiff, accordingly he is not entitled to 

the reliefs of specific performance of contract and permanent prohibitory injunction 

as prayed for. 

              ORDER.  

The suit of the plaintiff is dismissed on minimal contest with cost. 

Prepare decree accordingly.  

           Given under my hand and seal of this court on the 30th day of June, 2020. 

  

 

                                                                                                         Nabajit  Bhatta. 

                                                                                              Civil Judge, Tezpur, Sonitpur, 
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APPENDIX. 

Exhibits  of the Plaintiff. 

Nil  

Exhibits of the defendants : 

Nil 

WITNESSES 

Plaintiff’s  witnesses: 

None. 

Defendants’s  witnesses 

None. 

 

 

                                                                                      CIVIL JUDGE 

                                                                                           TEZPUR: SONITPUR                                                                                                                                                                      


